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Defendant Omar Cebrero was tried jointly with his codefendant, Urbano Ortega,

for the first degree murder and aggravated kidnapping of the victim, Rosa Avina.




Although the two defendants were tried in a single trial, two juries were empanelled.
Defendant’s jury convicted him of first degree felony murder (Pen. Code,! § 189) and
Kidnapping to commit extortion (8 209, subd. (a)). In addition, the jury found true the
special circumstance that the murder was committed in the course of a kidnapping
(8 190.2, subd. (a)(17)(B)).2 The trial court sentenced defendant to a term of life without
the possibility of parole for the murder charge and stayed a life term for the aggravated
kidnapping charge. On appeal, defendant contends: (1) the trial court erred in failing to
instruct the jury on the defense of duress; (2) his trial counsel was ineffective for failing
to object to hearsay and failing to request a limiting instruction; (3) the trial court’s
instructions regarding his postcrime conduct violated due process; (4) the cumulative
effect of the errors denied him due process; (5) the evidence was insufficient to support
the special circumstance finding; (6) the instructions regarding the special circumstance
were conflicting; and (7) the motive instruction given by the court impermissibly
lessened the prosecution’s burden of proof. We reject defendant’s claims and affirm the
judgment.
FACTS

The prosecution’s main witness at trial was Luis Vazquez, an accomplice to the
crime. In exchange for his truthful testimony, Vazquez was allowed to plead guilty to the
lesser charge of kidnapping and first degree burglary. He was to receive a total term of
nine years four months. He was still awaiting sentencing at the time of trial.

Vazquez testified that on October 23, 2007,3 he was living with his family on

Sycamore Street in Delhi. At the time, he was 18 years old and his friend Luis Valencia,

LAl further references are to the Penal Code unless otherwise indicated.

20rtega was likewise convicted of murder, aggravated kidnapping, and several special
circumstances. Ortega has filed a separate appeal where we will address the evidence and issues
specific to him.

3All further references to dates will be to 2007 unless otherwise indicated.



who was 24 years old, was also living at the home. The house was on the outskirts of
town near some almond orchards.

At approximately 8:00 or 9:00 p.m. on the day in question, Vazquez was sitting on
his porch when he observed Valencia drive up in an unfamiliar gray (sometimes
described as silver) Pontiac followed by Alvaro Reyes driving a red Lexus. Vazquez had
met Reyes approximately four months earlier through Valencia. Reyes and Valencia
exited their cars and were having a discussion when Vazquez approached and overheard
Valencia tell Reyes he “had to call and pick her up.” Vazquez asked them what was
going on and they replied, “‘we got a little thing going on.”” Vazquez understood that
they were going to do a favor for Reyes.

Reyes left in the Lexus saying he had to get his truck, a light brown Ford F150
pickup truck. Meanwhile, Valencia told Vazquez “some Mexicans” took a pound of
marijuana, and he was going to try to get it back. Vazquez offered to help Valencia
because he knew Valencia had been assaulted in the past. He believed at the time that
they were going to confront the person, who he later learned was the victim, Rosa Avina,
with guns in an attempt to get her to return the marijuana. If she did not have the drugs,
they would beat her. Before leaving, Valencia retrieved his rifle and VVazquez retrieved
some zip ties, tape, and a flashlight. VVazquez understood that Reyes was going to pick
up Avina.

Valencia and Vazquez drove the Pontiac to a house on Clifford in Turlock.
Vazquez was familiar with the house as he had been there before to drink and to smoke
methamphetamine with Valencia and Reyes. He knew of two men who lived there
named “Cheque” and “Mosca.”

Upon arriving at the house, VVazquez retrieved some sheets from Cheque and
covered the Pontiac at Valencia’s request. He also retrieved a plastic gun, which looked
real at night, from the trunk. Valencia armed himself with his rifle, while Vazquez

retrieved a two-by-four. Subsequently, Vazquez, Valencia, and Cheque congregated in a



small tool shed so they would not be seen by Avina when she arrived. They smoked
methamphetamine while they waited.

Reyes and Avina arrived in the truck, and the group in the tool shed could hear as
the two entered the house. Shortly after they entered, Valencia, Vazquez, and Cheque
approached the house with the weapons and flashlights. Vazquez noted it was dark
outside and the house had no electricity. Valencia knocked on the door and then pushed
it open when someone answered. The men stormed in and instructed everyone to get on
the ground. When they entered, Valencia was armed with the rifle and VVazquez had the
toy gun and the two-by-four.

There were three people inside the home on Clifford: Reyes, the victim, and
Mosca. The victim was on the floor and her hands and feet were being bound by
Valencia and Cheque. Additionally, her face was covered with the tape and Valencia was
kicking her and telling her to be quiet. Meanwhile, VVazquez held the flashlight and
ensured the others remained on the floor. He did this as “part of the show” so the victim
would not know she had been set up. Vazquez bound Mosca with zip ties and took him
to another room. He returned for Reyes and began pushing him, when Reyes crawled to
the other room on his own. Once in the room, Vazquez told Reyes to stay there, but did
not restrain him in any way.

While in the house, Valencia took a ring from the victim as well as a small amount
of methamphetamine and some papers. Vazquez noted the papers had some kind of
police agency or hotline number on them. He relayed this information to Valencia.
Valencia asked Vazquez to question the victim about the missing marijuana because
Vazquez spoke English. He did so, and the victim replied, “Martha.” Valencia told
Vazquez to move the Pontiac closer to the door. As Reyes’s truck was in the way,
Vazquez asked Reyes for his keys. Reyes provided them and VVazquez moved both the
truck and the gray Pontiac, backing the Pontiac close to the door. Apparently not

satisfied with the location of the Pontiac, VValencia took the keys and moved the car even



closer to the house and opened the trunk. Then the three men carried the victim to the
trunk of the Pontiac. Valencia closed the trunk, told VVazquez to get into the back seat
and lie down, and drove back to their Sycamore Street house.

Upon arriving at the Sycamore house, Valencia told Vazquez to take the rifle back
into the house. Approximately five minutes later, Reyes arrived in his truck and got into
the Pontiac with Valencia; Reyes told VVazquez he would be right back. The two returned
in the Pontiac 15 to 20 minutes later accompanied by Urbano Ortega and defendant. All
four men were in the Pontiac. Vazquez explained he had not met either defendant or
Ortega prior to the day in question.

Once they arrived, Valencia, Ortega, and Reyes exited the car and stood in a field
talking. Defendant hesitated, only exiting the car partway, but joined the group after
Valencia said something to him. Vazquez could not hear what VValencia said, but noted
Valencia never pointed a weapon at defendant, and to his knowledge Valencia did not
have a weapon with him. After approximately one minute, Vazquez approached the
group and asked for a cigarette. Valencia told the others how Vazquez had helped at the
Clifford house. Ortega said it was “kind of bad” the marijuana was not recovered.
Vazquez noted Ortega was doing most of the talking. Based on the situation, Vazquez
assumed Ortega and defendant were the drug dealers who owned the missing marijuana.

During the conversation, Vazquez explained the victim just kept telling them
“Martha” but they did not find the marijuana, and it was up to the others to decide what
to do with the victim. After a while, Valencia said, “‘I know what to do’” and instructed
Vazquez to get him a bottle. Vazquez retrieved a small plastic soda bottle and brought it
to Valencia, who filled it with gasoline. When Valencia returned holding the bottle filled
with gasoline, he spoke to defendant and Ortega for approximately 30 seconds and then
began walking toward the Pontiac. Ortega joined Valencia, but defendant again
hesitated. Noticing this, Valencia went back and said something to defendant and

grabbed him by the sleeve; defendant then joined the men in the Pontiac and they left.



Vazquez noted he never heard anyone say they should stop or protest in any way,
even after Valencia retrieved the gasoline. He explained he never saw Valencia threaten
defendant or raise his voice although he spoke loudly. Valencia seemed irritated when
speaking to defendant, although Vazquez explained Valencia seemed irritated throughout
the night. Vazquez never saw Valencia with any weapons when the men were talking in
the field.

Vazquez explained Reyes had left the group and went to his truck sometime
before Valencia obtained the bottle filled with gasoline. Vazquez joined Reyes in his
truck when Valencia was talking to Ortega and defendant while holding the gas-filled
bottle. Vazquez and Reyes smoked methamphetamine in the truck as Valencia and the
others left in the Pontiac.

The Pontiac returned five to ten minutes later. Valencia exited the car, said
something to the passengers, then one of the passengers got into the driver’s seat and
drove off. Valencia joined Reyes and VVazquez in the truck and the men smoked
methamphetamine together. Sometime later, a woman Vazquez knew as Mayra walked
up and joined them in the truck. The four went to the Clifford house where they
continued to smoke methamphetamine. At the house, Vazquez apologized to Mosca for
tying him up. To Vazquez’s knowledge the marijuana was never recovered.

Vazquez’s recorded interview with the police was played for the jury. He made
several statements to the detectives and in prior testimony that were inconsistent with his
trial testimony. Vazquez testified he had lied to the police about a number of facts
because he was trying to protect his friends.

During that time period, Vazquez was using about a gram of methamphetamine a
day and had been awake for two days prior to the kidnapping.

Jesus Cruz testified that on the morning of October 23 he met with the victim so
she could sell a ring for him. The two were in Livingston and at one point went to a

house with a fountain in front of it and a gray Pontiac parked in the garage. Cruz recalled



two men who went by the nicknames “Tornillo” and “Gato” gave them a ride from
Livingston to a house in Turlock in the gray Pontiac. Upon arriving at their destination,
the victim got into a brief verbal dispute with one of the men before the men left. Shortly
thereafter, Cruz saw the victim with a pound of marijuana. Although he denied it at trial,
Cruz had previously told a sheriff’s deputy in a prior interview that he had seen the
marijuana in the trunk of the Pontiac on the day in question. Cruz never saw the men
again. Cruz and the victim proceeded to walk around Turlock, going to a few different
houses, and then returned to the home where they had been dropped off. At the home,
they smoked methamphetamine with several other people.

Later that evening the victim said she was going to the store and was picked up by
a Hispanic male driving a brown Ford F150 truck. The victim briefly argued with the
driver but ultimately left with him. Cruz attempted to go with her, but she told him to
stay there. He recalled he had tried to open the door to the truck, but it was locked by the
driver. Cruz never saw the victim again.

On the morning of October 24, Merced Sheriff’s Deputy Frank Swiggart
responded to the report of a person in some bushes in a rural area of Merced County.
When he arrived, he discovered the victim, severely burned and with her arms and legs
bound as well as plastic wrapped around her head. The victim asked several times if she
was alive.

Detective Charles Hale was notified regarding the discovery and responded to the
scene. He observed the victim had skin hanging from her body due to the burns, blisters
00zing a white substance, and foam coming from her mouth. She appeared to be in
extreme pain. Hale interviewed the victim, but due to her condition, it was very brief.
The interview was recorded and played for the jury.

The victim told Hale she had been picked up by a man named Alvaro, who was
driving a gold truck, and he took her to a house in Turlock. She further relayed that while

at the house someone knocked, then men barged into the house with guns, tied her up,



and put tape on her face. She did not know who had done this to her. Hale observed the
victim’s face was covered with tape. There was a distinctive pattern on the tape.

After interviewing the victim, Hale discovered the area where the victim was
burned, which was approximately seven-tenths of a mile away in a nearby orchard. At
the scene, deputies located a boat that was still smoldering, a plastic soda bottle that
smelled of gasoline, and shoe prints. The shoe prints were photographed for comparison.
He subsequently observed similar shoe prints at the Sycamore Street residence.

Detective Corey Gibson testified that after learning from the victim she had been
picked up by Reyes, officers conducted surveillance on Reyes’s home. Reyes was
contacted and interviewed by detectives. They learned he owned a brown Ford F150
pickup truck. Reyes took the detectives to the location where he had picked up the victim
on the night of the kidnapping. He also directed officers to the Sycamore Street house
and pointed out Valencia. Valencia was arrested at the Sycamore house. The Sycamore
house is approximately four and one-half miles from the location where the victim was
burned.

The following day, Reyes directed officers to the Clifford house. Additionally,
Reyes directed the detectives to defendant’s home on Hammatt Avenue in Livingston,
explaining defendant was “responsible for” the victim’s death. The home had a fountain
in front and a silver Pontiac parked outside. The car was registered to defendant. The car
was later processed for fingerprints and the only identifiable print found belonged to
defendant. The fingerprint analyst noted the car was “extremely clean.” Blood was
found in the trunk of the Pontiac. Genetic testing on the blood revealed the blood
belonged to the victim. Ronolfo “Tornillo” Ortega,* Urbano Ortega’s brother, also lived

there. Reyes lived approximately one and one-half blocks from defendant.

4T0 avoid confusion, we will refer to Ronolfo Ortega as “Tornillo.” No disrespect is
intended.



On October 27, Hale assisted in the service of a search warrant at the Clifford
house in Turlock. Officers discovered zip ties and the same distinctive tape used on the
victim. A search warrant was served on the Sycamore home on October 26. There
officers found a loaded rifle, and a handle with tape matching the distinctive tape used on
the victim. On November 2, officers searched Ortega’s home and seized a total of three
shoes.

The victim died on October 26 as a result of multisystem failure caused by her
extensive thermal burns. Dr. Robert Lawrence, the pathologist who performed the
autopsy, noted the victim had a pattern of burns on her body consistent with her being
splashed with an accelerant. The burns covered approximately 60 percent of her body
and were focused on the front and back of her upper body. The victim also had burns in
her airway, indicating she had inhaled flames. He described her injuries as
“excruciatingly painful” and resulted in the loss of 60 percent of her skin. Had she
survived, she would have been permanently disfigured. At the time she was admitted to
the hospital, the victim had toxic levels of methamphetamine in her system.

Items of evidence, such as pieces of recovered tape and the plastic bottle, were
processed for prints, however, none of the suspects’ fingerprints was found. Testing of
the victim’s clothing revealed traces of gasoline.

After Valencia’s arrest, officers monitored jail calls between Valencia and his
wife. During one of the calls, Valencia told his wife that he had dropped a ring and
buried it when he was arrested. In another call, Valencia’s wife indicated someone was
able to recover the ring. Officers later contacted Valencia’s wife and seized the ring.
Both Jesus Cruz and VVazquez identified the ring as the one taken from the victim.

Merced Sheriff’s Deputy Raymond Framstad testified as an expert regarding
marijuana. He noted a pound of marijuana was worth between $600 and $1,000 in 2007.
However, if the marijuana was a type having a high THC (tetrahydrocannabinol) content,

it could be worth up to $6,000 a pound. A person dealing in marijuana was likely to have



some indicia of the business such as pay/owe sheets or large amounts of money.
Framstad described “mules” as persons who transport drugs for someone else. They are
typically paid for their services.

Detective Alex Barba learned through the course of investigating this case that
several suspects were known by nicknames. Specifically, he learned defendant used the
nickname “Gato,” Valencia used the nickname “Primo,” and Ortega used the names
“Oaxaco,” and “Juan.” Officers also determined that at the time of the crime defendant
was 18 years old, Valencia was 24 years old, and Ortega was 27 years old.

Detective Barba interviewed defendant on November 2. A recording of
defendant’s interview with Barba was played for the jury. Defendant acknowledged he
used the nickname “Gato.” He was informed of his rights pursuant to Miranda v.
Arizona (1966) 384 U.S. 436 and waived them. He admitted giving the victim and a man
a ride to Turlock on the day in question and dropping them off at a house. He claimed
that was the last time he saw her. Detectives confronted defendant with their knowledge
that he had given the victim marijuana to sell. Defendant claimed the marijuana did not
belong to him but rather a friend, Tornillo. He knew the victim had left the marijuana at
a different house where someone named Martha lived. He asked the victim about the
money for the marijuana but she said she would get it later and defendant asked her to
take it directly to Tornillo. The victim owed Tornillo the money for the marijuana,
although she also owed defendant $150 of the proceeds.

Defendant admitted the victim had failed to pay him in the past and she owed him
a debt of $60 for a prior methamphetamine transaction. Additionally, she owed another
$100 for the marijuana at issue. Defendant admitted he knew Reyes, but denied speaking

to him the night of the crime, claiming Ortega spoke with him.

SDefendant identified Ortega by the nickname “Oaxaca.”
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Initially, defendant denied any knowledge relating to anything after he dropped off
the victim. Instead, he claimed he was home with his parents all night. After the
detectives explained they had already spoken to numerous people and knew what had
happened, defendant indicated he did not want to talk because he was afraid for his
safety.

He then admitted he saw Ortega and Reyes talking on the day in question and
heard them say they could not leave things the way they were. Reyes said he knew
someone who could do them a favor. Defendant did not know what that meant, but
thought it could mean they would kill the victim. Reyes left and was going to pick
someone up. Reyes and Ortega left and later Tornillo arrived and asked what happened.
Subsequently Ortega told him they had burned the victim. Defendant continued to deny
his involvement and claimed he was not present when the victim was burned.

Defendant explained the victim owed money to both Ortega and Valencia.
Tornillo told Ortega the victim had not paid for the drugs. After additional questioning,
defendant admitted he was present when Ortega found out the victim had not paid for the
drugs. Ortega became angry and said the victim had “done him wrong” before, so he
called Reyes for a favor. Reyes said he knew someone who could do the favor, and
Reyes and Ortega left to meet Valencia. He was later told that Reyes picked up the
victim, and Valencia and some others made it look like Reyes was not in on it.
Defendant claimed Ortega later told him the victim owed them money and he did “what
had to be done.” Ortega said he and Valencia took the victim somewhere, and Valencia
poured gasoline on the victim and Ortega lit her on fire.

Defendant ultimately admitted Tornillo gave the victim a pound of marijuana to
sell for him for $900 to $1,000. Defendant took the victim and the marijuana to a house
but the victim did not remit any payment, instead saying that Martha was going to pay
her later. After getting this information, defendant dropped the victim off at another

house and left.
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Sometime later, defendant loaned Ortega his car to give someone a ride. When
Ortega returned, defendant asked where his car was. Ortega told defendant to come with
him to the “Westside,” and as they were walking to the car, Ortega told him what had
happened. It was then he found out Ortega had given the car to the others to kidnap the
victim.

Once they arrived at the Westside location, defendant noticed Valencia in the car
with two others. Ortega said something and Valencia told him not to talk because the
victim might recognize his voice. Defendant asked what was going on, and Valencia told
him to “shut up mother fucker.” They all got into the car and Valencia took them to a
field where Valencia interrogated the victim regarding the location of the drugs. She said
the drugs were at Martha’s house. Defendant noted the victim was already bound when
she was removed from the trunk. Valencia did the talking in the field because he did not
want the victim to recognize anyone’s voice. At some point, defendant asked what they
were doing and Valencia told him not to say anything or the same thing or worse was
going to happen to him.

Subsequently the men gathered together and were talking. Ortega called
defendant over and Valencia got mad at Ortega, questioning him as to why he brought
more people into the plan. Ortega told Valencia that defendant owned the car they were
using, and Valencia told defendant that if he said anything the same or worse was going
to happen to him. The men discussed the fact the victim no longer had the marijuana.
Additionally, Valencia had discovered some papers on the victim indicating she was
cooperating with the police. Then they all got back in the car and left.

They dropped off Reyes at a gas station because he did not want to go with them,
although defendant claimed they had no specific plan at that point. They continued
driving until Valencia pointed out a good spot. Valencia backed the vehicle in, and he
and Ortega got the victim out of the trunk. They put her in a boat, VValencia poured gas

on her, and Ortega lit her on fire. Defendant waited by the car. The victim was
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screaming and jumping about. The men left. Valencia drove them away and said no one
“better say anything.”

Defendant claimed that when he found out the victim was in the trunk of his car he
became upset, and Valencia told him not to say anything “‘because if you do, you’re
gonna be next.”” When asked why he left the victim on fire in the field, defendant
replied he did so because Valencia asked him if he was “going to get in or do you want to
stay with her.” Defendant recounted that Valencia said at some point that if it was up to
him he would have done the same to defendant because the less people who knew about
what happened the better. But Ortega intervened and told him not to do anything.
Defendant recounted that he was afraid because Valencia told him if he said anything the
same or worse would happen to him.

Barba contacted defendant again on November 7 at the detention facility.
Defendant expressed fear regarding Valencia, and the detective instructed the staff to
keep the two men separated. Defendant also provided Barba with information regarding
a “stash” house where deputies later recovered 50 to 55 pounds of marijuana. Barba
believed defendant provided the information to help the deputies.

Joel Esparza was in custody at the detention facility in July of 2008 for auto theft,
possession of methamphetamine, and driving under the influence. In January of 2009,
defendant and Esparza were cell mates. During the time the two men were housed
together, Esparza sought to speak with law enforcement regarding defendant. Ultimately
he spoke with Detectives Hale and Gibson on January 27, 2009. Esparza testified
defendant had offered to give him a gray Pontiac Grand Prix in exchange for giving a
false statement. According to Esparza, defendant wanted him to give him an alibi for the
offense. Specifically, he was to state that defendant did not have his car on the night of
the incident; rather, Tornillo had taken the car and not returned it.

Esparza also testified defendant had made admissions to him regarding his

knowledge of the kidnapping. Defendant told Esparza that the owners of the drugs had
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met him at a gas station and attempted to hold him responsible for the disappearance of
the drugs. This was because he had given the victim a ride and the victim had absconded
with the drugs. The men had asked him to loan them his car, and they were going to get
their drugs back from the victim. Defendant was told he had to drop off the car at a
supermarket with the keys so the others could kidnap the girl. Defendant claimed he did
not know what was going to happen but let the others borrow the car; after he learned of
the kidnapping, he went along with them because he was worried he would end up like
the victim. He further explained that Reyes and Valencia were involved in the plan and
were the ones that picked up the car.

Defendant explained that Ortega changed the tires on the Pontiac both before and
after the kidnapping to avoid leaving tread marks matching his car’s. Defendant also
made admissions regarding his participation after the victim was kidnapped.
Specifically, he stated that he helped remove the victim from the car in the field, but he
not did participate in burning her. He said he helped because he did not want to end up in
the same position as the victim. After the crime, he and Ortega thoroughly cleaned the
car.

Defendant explained he had told the police he only helped because he had been
held at gunpoint and was afraid for his life. He said this because he had no other way of
explaining his presence. He further asked Esparza to take his shoes out of the property
room so the police would not link his shoeprints to the crime scene.

Esparza provided this information in the hope of securing a plea on his pending
cases. He was given use immunity for his testimony; however, he did not receive any
plea agreement for his pending crimes. Esparza had several prior convictions, including
corporal injury to a spouse, assault, possessing a dangerous weapon, giving false
information to a peace officer, receiving stolen property, petty theft with a prior, and

automobile theft.

14,



Defense Case

Claudia Jaes, defendant’s sister, testified her brother was living with her on Olive
Avenue in Turlock in November of 2007. He had been living with her for approximately
one month. She stated Esparza had never given her any written statement regarding her
brother, although he had mentioned he had a way to help her brother get out of jail.
Esparza stated he would need a lot of money to get him out of jail, but Jaes never gave
him anything.

DISCUSSION
l. Duress Instructions Were Not Required

Defendant argues the trial court erred in failing to instruct the jury, sua sponte, on
the defense of duress. He claims the evidence was sufficient to establish his participation
in the kidnapping of the victim was motivated by fear that VValencia would harm him if he
did not participate. We find no error.

An instruction on duress is only required where there is substantial evidence to
support a finding the defendant charged with a crime reasonably and actually believed his
or her life was immediately threatened if he or she refused to participate. (8 26; People v.
Wilson (2005) 36 Cal.4th 309, 331.) Duress is not a defense to murder, however, “duress
can, in effect, provide a defense to murder on a felony-murder theory by negating the
underlying felony. [Citations.] If one is not guilty of the underlying felony due to
duress, one cannot be guilty of felony murder based on that felony.” (People v. Anderson
(2002) 28 Cal.4th 767, 784.) A court has a sua sponte duty to instruct on a defense where
there is substantial evidence to support the defense and the defense is not inconsistent
with the defendant’s theory of the case. (People v. Salas (2006) 37 Cal.4th 967, 982;
People v. Montoya (1994) 7 Cal.4th 1027, 1047.)

“In determining whether the evidence is sufficient to warrant a jury instruction, the
trial court does not determine the credibility of the defense evidence, but only whether

‘there was evidence which, if believed by the jury, was sufficient to raise a reasonable
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doubt.”” (People v. Salas, supra, 37 Cal.4th at p. 982, quoting People v. Jones (2003)
112 Cal.App.4th 341, 351.) However, the “test is not whether any evidence is presented,
no matter how weak.” (People v. Petznick (2003) 114 Cal.App.4th 663, 677.)

An essential component of the duress defense is that “the defendant be faced with
a direct or implied demand that he or she commit the charged crime.” (People v.
Saavedra (2007) 156 Cal.App.4th 561, 567.) Indeed, “the defense of duress is available
only to those ‘who committed the act or made the omission charged under threats or
menaces sufficient to show that they had reasonable cause to and did believe their lives
would be endangered if they refused.”” (People v. Perez (1973) 9 Cal.3d 651, 657.)
Accordingly, the defense of duress requires evidence that the defendant participated in
the crime as a result of a present and active threat of imminent danger. (People v.
Petznick, supra, 114 Cal.App.4th at pp. 676-677.) Such demand is missing in this case.
Although defendant told the detectives he was afraid and claimed Valencia had
threatened to treat him in the same manner as the victim if he spoke, there was no
evidence of an accompanying demand that he participate in the crime.

Defendant argues to the contrary in his brief, claiming that upon learning the
victim was in the trunk of the car, “Valencia told him ‘shut up, mother fucker,’
threatening that [defendant] was either ‘gonna get in the car [with them] or ... gonna be
like her’ and that ‘the same thing was going to happen to [him as to Avina] or worse.””
However, the record does not support this assertion. It is true defendant told the
detectives that upon meeting Valencia at the car with the victim in the trunk, he spoke
and was told to “shut up” by Valencia. However, defendant never told the officers that
Valencia threatened him with any harm if he did not join them in the car. Rather, he
explained he had been told to be quiet so the victim would not recognize his voice, and
when he tried to ask a question, he was again admonished to remain silent or the same

thing would happen to him. It is clear from defendant’s statement that any threat made
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by Valencia was a threat to remain quiet, not a threat to either enter the car or to
participate in the ensuing activities.

At the end of his interview, defendant stated Valencia did tell him, ““Are you
going to get in, or do you want to stay with her.”” However, this statement was made
after the victim had been removed from the trunk and burned and as the men were
leaving the scene. Thus, any implied threat contained in that statement again was not a
threat to participate in the crime, which at that point was complete. Furthermore, we
guestion whether the statement itself contained any threat. Defendant recounted the
statement as quoted above. There was no reference in defendant’s statement indicating
defendant would be treated in the same manner as the victim if he did not enter the car.
Rather, it was Detective Barba who added the threat when he relayed the statement to the
other detective in the room. Barba, who was translating the interview, told the other
detective defendant had said, “Are you gonna get in the car or are you gonna stay with
her and be like her.”

Although defendant relayed several additional threats, each threat was related to
either him speaking at the scene in the presence of the victim, or telling others about the
crime. None of the threats defendant recounted contained an accompanying demand that
he participate in the crime in any way.

The case is similar to People v. Saavedra, supra, 156 Cal.App.4th 561. There the
defendant, an inmate, was convicted of possessing a weapon in prison. The evidence
established he had been attacked by two other prisoners. Guards intervened and stopped
the attack. The defendant was taken to the hospital to be treated for his wounds. While
there, an officer found an inmate-manufactured weapon in the defendant’s shoe. The
defendant testified he had picked up the weapon after one of his assailants dropped it
during the attack. He was worried that if he did not retrieve the weapon, his assailant
would use it to kill him. (ld. at pp. 565-566.) On appeal, the defendant claimed the court

erred in failing to instruct the jury on the defense of duress. The court disagreed,
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explaining there were no facts demonstrating the defendant’s attackers demanded he pick
up the weapon. Therefore instructions on duress were not warranted. (Id. at p. 567.)

Likewise in People v. Steele (1988) 206 Cal.App.3d 703, 705-707, duress
instructions were properly refused as a defense to escape where the defendant argued he
only attempted to escape because other inmates had threatened to stab him. Because
there was no indication the people making the threats demanded the defendant escape,
there was no substantial evidence of duress. (Id. at p. 707.)

Here there was no substantial evidence Valencia made any immediate threat to
defendant that forced him to participate in the crime. Rather, each threat defendant
relayed to the officers concerned consequences for either speaking when the victim could
hear his voice or telling others about the crime. For example, defendant recounted that
after Valencia had told everyone not to talk because he did not want the victim to
recognize their voices, defendant asked what they were doing and Valencia told him
“shut up mother fucker” and said if he said anything the same thing or worse was going
to happen to him. While one could imply a threat from this statement, it was not a threat
to participate; rather it was a threat regarding not speaking. Likewise, Valencia’s threat
not to say anything “because if you do, you’re gonna be next” threatened defendant with
consequences if he spoke about the crime, it did not contain a demand that he participate.
No threat recounted by defendant during his interview was accompanied by a demand to
participate in the crime. Indeed, during the interview defendant maintained he did not
participate in the crime at all, he did not know about the plan to kidnap the victim, he had
not loaned his car to the others for the purpose of the kidnapping, and he was merely a
bystander throughout the ordeal. He never claimed, as is required for the defense of
duress, that he participated under a threat to his life.

Furthermore, defendant presented no evidence he ever saw Valencia with a gun or
any other weapon. To the contrary, the evidence established Valencia had Vazquez put

the rifle back in the house after VValencia kidnapped the victim and before he picked up
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defendant. Vazquez testified that although defendant hesitated in both exiting and
reentering the car, he never heard Valencia threaten defendant nor did he ever see
Valencia with a weapon or point a weapon at defendant. On this fact, the case is similar
to People v. Wilson, supra, 36 Cal.4th 309. There, the court found no substantial
evidence of the defense of duress where the defendant testified his cohort pointed a gun
at him and told him to drive just after killing the victim. Because the defendant’s
testimony established he never saw his cohort with a gun, and the defendant had admitted
to the police that he and his cohort had planned the robbery and murder, the defense of
duress was inapplicable. (Id. at pp. 331-332.) Likewise here, defendant never testified
he saw Valencia with a weapon, he admitted knowing Reyes and Ortega were planning
something relating to the victim, and he never claimed there was any direct threat
regarding his participation. While defendant did state several times he was in fear for his
life, he claimed his fear was related to speaking about the crime to the detectives.

Although Vazquez’s testimony comes closer to establishing a defense of duress, it
still was missing a necessary element, namely any threat. VVazquez merely testified
Valencia said something to defendant and he joined the group. However, Vazquez could
not hear what was said and he never saw Valencia threaten defendant with any sort of
weapon. The necessary threat could not be implied from defendant’s statement to police,
as defendant only relayed that Valencia threatened him with future harm if he told anyone
about the crime. A “‘phantasmagoria of future harm’ such as a threat of death to be
carried out at some undefined time, will not diminish criminal culpability.” (People v.
Petznick, supra, 114 Cal.App.4th at pp. 676-677.) Defendant never relayed any threat
requiring him to participate in the crime. Rather, he contended throughout his interview
that he was only present and did not participate in any way regarding the kidnapping or
murder.

Furthermore, Vazquez’s testimony that defendant “hesitated” or appeared nervous,

and his observation that Valencia raised his voice toward defendant and appeared
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irritated, at one point leading defendant by the sleeve, does not supply the missing threat.
At most, this evidence established defendant was reluctant to participate, however, such
reluctance “is not enough to support a finding that he participated in the crimes as the
result of a present and active threat of imminent danger.” (People v. Petznick, supra, 114
Cal.App.4th at p. 677.)

Nor did Esparza’s testimony provide the missing threat. Esparza testified
defendant told him he loaned the others his car because he did not want to be held
responsible for the theft of the drugs. However, nothing in Esparza’s testimony
established defendant was threatened in any way. Although Esparza testified briefly that
defendant had told him he told the police he only got into the car because he had been
threatened at gunpoint, Esparza explained defendant only said that “because he had no
way of explaining to [the police] that he was in the vehicle other than that he was put in
at gunpoint in fear of his life.” Esparza never testified defendant actually told him he was
held at gunpoint and was in fear for his life. More importantly, it is evident from
defendant’s recorded statement that he never told the police he had been held at gunpoint.
Thus, this single statement was insufficient to raise the defense of duress.

Likewise, Esparza’s testimony that defendant told him he loaned his car and went
along with Valencia and Ortega because he did not want to be in the same position as the
victim was insufficient to raise the defense of duress. Nothing in that testimony
established defendant was told his failure to participate would result in his immediate
death. Rather, defendant expressed he did not know what was going to happen to the
victim. No evidence was presented to the jury that defendant subjectively believed his
being held responsible for the theft of the drugs meant he would be killed or that he was
told he had to participate. Indeed, much of the testimony at trial was introduced to show
the perpetrators wanted to get the drugs back, and the decision to kill the victim was not
made until well after she was kidnapped and they were unable to recover the drugs.

Additionally, defendant continually professed to the officers that he did not know what
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was going to happen to the victim. To establish duress, there must be evidence defendant
both subjectively believed there was an immediate threat to his life, and that belief was
objectively reasonable. (People v. Condley (1977) 69 Cal.App.3d 999, 1011-1012.) The
evidence here failed to demonstrate any belief that defendant’s participation was required
under the threat of immediate death.

In People v. Petznick, supra, 114 Cal.App.4th 663, the defendant was convicted of
conspiracy to commit murder, murder, and murder in the course of a robbery. Although
he never presented evidence of a direct threat, he argued a duress instruction was
necessary from evidence indicating he was reluctant to engage in the crime.

Furthermore, the defendant argued that evidence establishing his coperpetrators had
committed a previous murder led to the inference that he only participated in the crime
because he feared for his life. (Id. at p. 677.) The court rejected the defendant’s
argument, noting there was no evidence of a threat to his life if he did not participate in
the crime. Evidence of his reluctance to participate in the crime did not support a finding
that his participation was the result of a threat to his life. (Ibid.)

In determining whether a duress instruction should be given, the test “is not
whether any evidence is presented, no matter how weak.” (People v. Petznick, supra,
114 Cal.App.4th at p. 677.) Instead, a duress instruction must be given only “when there
Is evidence that ‘deserve[s] consideration by the jury, i.e., “evidence from which a jury
composed of reasonable [people] could have concluded™” that the specific facts
supporting the instruction existed.” (Ibid.) Here, without any evidence defendant’s life
was threatened if he did not participate in the crime, his claim that his reluctance to
participate was the result of such a threat is pure speculation. Therefore, the failure to
give an instruction on duress was not error.

1. Defendant Received Effective Assistance From His Trial Counsel
Defendant argues his counsel was ineffective in two respects. He claims his trial

counsel’s failure to object to hearsay testimony and his failure to request a limiting
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instruction regarding the use of VVazquez’s testimony constituted prejudicial error. We
disagree.

“Under both the Sixth Amendment to the United States Constitution and article I,
section 15, of the California Constitution, a criminal defendant has the right to the
assistance of counsel.” (People v. Ledesma (1987) 43 Cal.3d 171, 215.) To establish
ineffective assistance of counsel, “‘a defendant must show both that his counsel’s
performance was deficient when measured against the standard of a reasonably
competent attorney and that counsel’s deficient performance resulted in prejudice to
defendant ....”” (People v. Lewis (2001) 25 Cal.4th 610, 674.) To establish prejudice, a
defendant must demonstrate there is a reasonable probability the result would have been
more favorable had his counsel provided adequate representation. (Strickland v.
Washington (1984) 466 U.S. 687, 694; People v. Bolin (1998) 18 Cal.4th 297, 333.)

Defense counsel’s failure to object rarely establishes ineffective assistance.
(People v. Avena (1996) 13 Cal.4th 394, 444-445.) “[W]hen the reasons for counsel’s
actions are not readily apparent in the record, we will not assume constitutionally
inadequate representation and reverse a conviction unless the appellate record discloses
““no conceivable tactical purpose”’ for counsel’s act or omission.” (People v. Lewis,
supra, 25 Cal.4th at pp. 674-675; cf. People v. Ray (1996) 13 Cal.4th 313, 349 [“In order
to prevail on (an ineffective assistance of counsel) claim on direct appeal, the record must
affirmatively disclose the lack of a rational tactical purpose for the challenged act or
omission”].)

A. Failure to object to hearsay testimony

Defendant argues his trial counsel was ineffective for failing to object to hearsay
testimony. We disagree.

During the People’s case-in-chief, Gibson testified that after detectives spoke with
the victim briefly, they began looking for Reyes. The officers conducted surveillance on

his home that evening and contacted Reyes the following day. Gibson related that later
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that evening Reyes pointed out the location where he picked up the victim as well as the
Sycamore house where, he noted, the officers could find Valencia. The following day,
the detectives contacted Reyes again and Reyes identified the Clifford home where the
victim was kidnapped. After providing this information, the following exchange took

place:

“[PROSECUTOR:] Q. Okay. After you located that residence, did ...
Reyes provide you with any other information?

“IGIBSON:] A. Yes.
“Q. What did he provide you with?

“A. After leaving that location, he told me that the person
responsible for [the victim’s] death was a guy by the name of Omar and
that he lived on Hammatt down the road from him.

“Q. Okay. Did [Reyes] take you to the residence where you could
find Omar?

“A. Yes.
“Q. And which residence did he direct you to?

“A. He took me to ... Hammatt in Livingston.”

The prosecutor went on to elicit testimony that the home had a fountain in front of
it and when the officers drove by there was a silver Pontiac registered to defendant
parked in front of the house. Defendant argues his trial counsel should have interposed
an objection to the testimony relaying that Reyes stated “the person responsible for [the
victim’s] death was a guy by the name of Omar” as it constituted inadmissible hearsay
and was prejudicial to the defense.

When asserting trial counsel’s inaction resulted in ineffective assistance of
counsel, a defendant “must affirmatively show that the omissions of defense counsel
involved a critical issue, and that the omissions cannot be explained on the basis of any
knowledgeable choice of tactics.” (People v. Floyd (1970) 1 Cal.3d 694, 709, overruled
on other grounds in People v. Wheeler (1978) 22 Cal.3d 258, 287, overruled on other
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grounds in Johnson v. California (2005) 545 U.S. 162, 165.) In reviewing a claim of
ineffective assistance of counsel, we give great deference to trial counsel’s reasonable
tactical decisions. (People v. Weaver (2001) 26 Cal.4th 876, 925.) Indeed, our Supreme
Court has cautioned we “‘should not second-guess reasonable, if difficult, tactical
decisions in the harsh light of hindsight.”” (Id. at p. 926.) An ineffective assistance of
counsel claim will not be upheld where the record does not reveal counsel’s reasons for
his failure to act unless there could be no conceivable reason for counsel’s inaction.
(People v. Earp (1999) 20 Cal.4th 826, 896.)

The statement at issue here could be deemed hearsay as it relayed an out-of-court
statement made by Reyes, who did not testify. (Evid. Code, § 1200, subd. (a).) Even if
we were to assume there was no applicable hearsay exception, we must evaluate the
record to determine whether there was a reasonable tactical purpose to forgo an objection
to the statement. As our Supreme Court has explained, counsel may choose to forgo an
objection to testimony to avoid highlighting the testimony and making it appear more
significant. (People v. Williams (1997) 16 Cal.4th 153, 215.) We find such a tactical
reason present here.

Gibson’s testimony regarding Reyes’s statement was very brief. Indeed, it
consisted of a single sentence among approximately eight days of testimony. The
statement itself was also somewhat ambiguous in that it stated defendant was
“responsible” for the victim’s death. The prosecutor did not ask any followup questions
regarding the statement nor seek additional testimony on the subject. Given the brief and
ambiguous nature of the statement, trial counsel may well have decided to forgo any
objection to it rather than call more attention to the statement and possibly alert the jury
to an alternative meaning. We cannot find such a tactical decision in this circumstance to
be unreasonable.

Furthermore, counsel could have decided that making an objection to the

statement could have caused the prosecution to lay additional foundation for its
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admission. (Accord, People v. Dennis (1998) 17 Cal.4th 468, 532 [failing to object to
hearsay statement did not constitute ineffective assistance of counsel as an “objection
might only have prompted the prosecutor to establish a fuller foundation for admitting the
statements, thus strengthening the witness’s credibility”].) As the People point out, the
statement itself could have been, and likely was, offered for a nonhearsay purpose. A
statement not offered for the truth of the matter asserted, but rather offered for another
purpose such as explaining a witness’s actions, is not hearsay. (Evid. Code § 1200, subd.
(a); People v. Ervine (2009) 47 Cal.4th 745, 775-776 [statements relayed to officers by
dispatcher and victim were admissible to explain officer’s actions and did not constitute
hearsay].) Likewise, a statement not offered for its truth is not testimonial in nature, and
its admission would not offend the confrontation clause of the federal Constitution.
(Crawford v. Washington (2004) 541 U.S. 36, 59, fn. 9.)

Here, the statement was elicited through testimony that can only be characterized
as foundational. The prosecutor questioned Gibson regarding actions the officers took
after speaking with Reyes. In fact, the testimony preceding and following the statement
related to Reyes providing information regarding the location of the crimes committed
and the people involved. The prosecutor questioned Gibson about Reyes providing the
location where he initially picked up the victim, the location from which she was
abducted, the location of the Sycamore home where Valencia could be found, and the
location of defendant’s home. Immediately after Gibson testified Reyes had told him
“the person responsible for [the victim]’s death was a guy by the name of Omar and that
he lived on Hammatt down the road from him,” the prosecutor asked whether Reyes
pointed out that location. Notably, the prosecutor did not question Gibson about the
content of the statement. Each of the followup questions related to going to the house on
Hammatt, describing the house, discovering the vehicle used in the kidnapping, and

determining the vehicle was registered to defendant.
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Given the context under which the statement arose as well as the fact that the
prosecutor never tried to elaborate on the statement or elicit any additional testimony
regarding the statement, counsel simply could have chosen to forgo any objections to the
statement so as to not give it additional importance. That the prosecutor never mentioned
the statement in any way during closing arguments as evidence of guilt further suggests
the context in which it arose was simply foundational. Under these circumstances, it
appears the testimony itself was offered for a nonhearsay purpose. Defense counsel
could have reasonably understood this purpose and chose not to object or ask for any
limiting instruction so as not to call attention to the statement itself. Because we can
conceive of a reasonable tactical decision to not object to the statement, we must
conclude the failure to object to the single statement did not constitute ineffective
assistance of counsel.

Even if we were to assume there was no tactical decision to fail to object, we find
defendant has not demonstrated prejudice. As we have already explained, the statement,
made in context appeared to be foundational. The statement itself was quite brief and
ambiguous in nature. Although the main issue at trial was whether defendant harbored
the intent to facilitate the kidnapping, the statement that defendant was “responsible” for
the victim’s death did not have a strong bearing on defendant’s intent. The statement
could have meant defendant was the person who actually killed the victim, that he did
something that led to her death, or that he set the sequence of events in motion. It was
undisputed at trial that defendant was not the actual killer. Rather, the prosecutor argued
there was “no evidence that [defendant] lit [the victim] on fire, that he put the gasoline on
her. So | submit to you that there’s no evidence that he is the man who actually caused
[the victim’s] death.” Instead, the People argued defendant was guilty based upon an
aiding and abetting theory that he assisted in the kidnapping that led to the murder. The
People argued the missing marijuana belonged to defendant; he was the one who wanted

the drugs back. Defendant’s car was used in the kidnapping, and defendant admitted his
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presence in the vehicle while the victim was in the trunk, his presence when the others
discussed what to do next, and his presence at the scene. In light of the above, the fact
the officer relayed that Reyes stated defendant was “responsible” for the victim’s death
merely related to the fact defendant dropped off the victim with the marijuana without
receiving payment.

While one could infer defendant’s responsibility meant defendant played some
sort of a role in the victim’s death, the other evidence at trial established as much.
Indeed, defendant admitted he was the one who dropped off the victim and the marijuana
and that she did not pay him. No evidence was admitted elaborating on this statement,
nor were there any followup questions on the subject. Rather the testimony constituted a
passing reference. Furthermore, the context of the testimony led to the inference that
Reyes was simply informing the officers of other people involved in the victim’s death.
The questions immediately preceding the statement related to Reyes showing the officers
where he picked up the victim, where she was abducted from, where to find Valencia,
and subsequently where to find defendant. But as we have already mentioned,
defendant’s physical involvement, i.e., the fact his car was used and he was physically
present in the vehicle after the victim was kidnapped and when she was set on fire, were
all conceded at trial. Given the ambiguous nature of the testimony, the fact the statement
was never elaborated or explained, and the fact it was never again mentioned, we find no
reasonable probability defendant would have received a more favorable outcome had his
attorney objected and moved to strike the testimony. No one ever remotely argued one
could infer from Reyes’s statement that defendant intended to kidnap the victim. Nor did
the statement itself suggest he somehow played a more active role. Thus, any error could
not be considered prejudicial.

B. Failure to request a limiting instruction

At trial, evidence was admitted establishing Vazquez had pled guilty to simple

kidnapping and first degree burglary for his participation in the events leading to the
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victim’s death. In exchange for his truthful testimony, he would receive no more than
nine years four months in state prison. He was still awaiting sentencing at trial.

Defendant concedes the above evidence was in fact properly admitted as evidence
bearing on Vazquez’s credibility. (U.S. v. Halbert (9th Cir. 1981) 640 F.2d 1000, 1004,
see People v. Williams, supra, 16 Cal.4th at p. 257 [prosecutor’s recitation of witness’s
plea agreement was proper to allow jury to assess witness’s credibility]; People v. Fauber
(1992) 2 Cal.4th 792, 823 [full disclosure of witness’s plea agreement relevant
impeachment evidence that must be disclosed to jury to evaluate witness’s credibility].)
However, noting the above evidence was not admissible as substantive evidence of
defendant’s guilt (Hudson v. North Carolina (1960) 363 U.S. 697, 702), defendant argues
his counsel should have requested a limiting instruction regarding the use of the evidence.
His failure to request such an instruction, defendant argues, constituted ineffective
assistance of counsel. We disagree.

As we have already noted, to establish ineffective assistance of trial counsel, a
defendant must show both that counsel’s performance was deficient and that as a result
the defendant suffered prejudice. However, “a court need not determine whether
counsel’s performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies.... If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, which we expect will
often be so, that course should be followed.” (Strickland v. Washington, supra, 466 U.S.
at p. 697.)

To establish prejudice, defendant must show it is reasonably probable he would
have received a more favorable result had the jury been instructed it could not use the fact
that Vazquez pled to the crimes as substantive evidence of defendant’s guilt. Defendant
has failed to meet this burden.

Defendant relies upon the decision in U.S. v. Halbert, supra, 640 F.2d 1000 to

support his argument that failure to give an explicit limiting instruction that a
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codefendant’s plea may not be used as evidence of the defendant’s guilt is prejudicial.
However, as our Supreme Court has repeatedly noted, “decisions by the federal courts of
appeals are not binding on us. (People v. Seaton (2001) 26 Cal.4th 598, 653.)” (People
v. Williams, supra, 56 Cal.4th at p. 668.) Moreover, we need not determine whether
Halbert was correctly decided because it is distinguishable from the present case.

In Halbert, the defendant was charged with conspiracy to commit mail fraud with
two others. Both codefendants pled guilty to the charge and both were allowed to testify,
over objection, that they had pled guilty to the same conspiracy for which the defendant
stood trial. (U.S. v. Halbert, supra, 640 F.2d at p. 1003-1004.) The district court
instructed the jury that the disposition of the codefendants’ cases should not influence it
regarding its verdict for the defendant. However, this instruction failed to inform the jury
it could only use the codefendants’ pleas to evaluate their credibility. Without engaging
in a prejudice analysis, the court simply noted that because “of the danger of misuse and
the substantial lack of clarity in this instruction, we cannot hold that the faulty instruction
was harmless error.” (Id. at p. 1007.)

The court in Halbert failed to explain why the lack of instruction was prejudicial
there; rather it simply assumed the “danger of misuse.” (U.S. v. Halbert, supra, 640 F.2d
at p. 1007.) However, we note the crime at issue in Halbert was conspiracy. The crime
itself, therefore, required an agreement among the parties. In that situation, where the
other parties to the agreement have admitted their guilt, there could be a substantial risk
that the jury could use the plea as evidence an agreement in fact existed.

Unlike the situation presented in Halbert, where the defendant was charged with
conspiracy, defendant here was not charged with a crime requiring him to agree with
Vazquez. Not only was defendant not charged with conspiring with Vazquez, Vazquez
pled to crimes different from the ones for which defendant was tried. Defendant was
tried for aggravated kidnapping and murder. Vazquez, in contrast, pled to simple

kidnapping and first degree burglary. Furthermore, it was clear from the trial testimony
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that Vazquez had little interaction with defendant and testified only to his actual
observations of defendant’s actions that were corroborated by defendant’s own statement.
Defendant admitted to being present with the others and leaving with the victim in the
trunk of his car. There was no testimony that VVazquez engaged in any agreement with
defendant. Nor did Vazquez testify he heard defendant engage in any of the planning in
the group. To the contrary, Vazquez made it clear defendant was not present during the
initial planning of the kidnapping, and when he arrived later, after the victim was already
in the trunk, defendant stood with the group, but he did not hear him speak. Additionally,
defendant’s own statements put him at the scene of the crime when the others were
planning and while they engaged in the fatal act. Although the main focus of the trial
was defendant’s intent, Vazquez’s testimony shed little light on the issue. Vazquez never
testified he entered into any agreement with defendant. In fact, he had never met
defendant before that day. Moreover, unlike Halbert, defendant did not object to
Vazquez’s testimony regarding his plea.

There was simply no testimony of any agreement between defendant and VVazquez.
While Vazquez’s testimony did place defendant in a group with Valencia, Ortega, and
Reyes, defendant’s statement relayed the same information. The question presented to
the jury was defendant’s intent. However, none of the crimes to which Vazquez pled
required the two share the same intent. To the contrary, Vazquez pled to simple
kidnapping, which did not require the intent to extort, as did the crime for which
defendant was charged. In addition, Vazquez’s plea to kidnapping could hardly have
come as a surprise to the jury, given Vazquez’s admission as to his active role in actually
abducting the victim from the Clifford house. It was undisputed, however, that defendant
was not present when that action took place. Moreover, Vazquez was clear the initial
plan did not encompass plans to kill the victim.

Evidence of defendant’s guilt in this case was not dependent upon any implicit or

explicit agreement with Vazquez from which the jury could infer his guilt. Rather,
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evidence of defendant’s guilt was derived from his relationship to the other parties and
the drugs at issue, the use of his vehicle, his physical presence in the vehicle after the
victim was kidnapped, and his presence at the scene where the victim was burned.
Vazquez’s testimony simply set out direct evidence of defendant’s presence when the
men discussed what to do with the victim and his observable reactions. Nothing at trial
led to the inference that if Vazquez was guilty then defendant must also be guilty.

In short, the fact of VVazquez’s plea was not crucial to the prosecution. Indeed,
defendant’s admissions place him (1) in the vehicle while the victim was in the trunk, (2)
in the group when Valencia, Reyes, and Ortega discussed what to do with the victim, and
(3) at the scene when the victim was burned. Furthermore, the prosecutor never relied in
his closing statements upon the fact of VVazquez’s plea to infer guilt. The jurors were
instructed with the accomplice instructions, telling them they must view Vazquez’s
testimony with caution and they could not convict on his testimony unless it was
corroborated by other evidence. We presume the jury followed the instruction. (People
v. Smith (2007) 40 Cal.4th 483, 517.) In light of the evidence, it is not reasonably
probable a cautionary instruction would have resulted in a different outcome for
defendant. Therefore, any error was not prejudicial and the absence of a cautionary
instruction did not constitute ineffective assistance of counsel. (People v. Holt (1997) 15

Cal.4th 619, 703-706.)

I11.  The Trial Court’s Instructions Regarding Defendant’s Postcrime Conduct
Did Not Violate Due Process

The trial court provided the jury with two instructions regarding defendant’s
postcrime conduct. Namely, the court instructed the jury with an instruction regarding
giving false statements pursuant to CALCRIM No. 362 and an instruction regarding
fabrication of evidence pursuant to CALCRIM No. 371 at the People’s request.
Defendant did not object to either instruction nor request any clarifications of the

instructions. Defendant now claims the instructions violated his right to due process
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because the instructions only informed the jury regarding the prosecution’s theory of the
evidence and failed to inform it of the defense theory of the evidence. We find no error.

The jury was instructed pursuant to CALCRIM No. 362 as follows:

“If the defendant made a false or misleading statement before this
trial relating to the charged crime, knowing the statement was false or
intending to mislead, that conduct may show he was aware of his guilt of
the crime and you may consider it in determining his guilt.

“If you conclude that the defendant made the statement, it is up to
you to decide its meaning and importance. However, evidence that the
defendant made such a statement cannot prove guilt by itself.”

In addition, the court instructed the jury consistent with CALCRIM No. 371 as

follows:

“If the defendant tried to conceal or destroy evidence or obtain false
testimony, that conduct may show that he was aware of his guilt. If you
conclude that the defendant made such an attempt, it is up to you to decide
its meaning and importance. However, evidence of such an attempt cannot
prove guilt by itself.”

Relying on Cool v. United States (1972) 409 U.S. 100, defendant argues the above
instructions were imbalanced because they singled out a certain type of evidence, telling
the jury it could use the evidence to infer guilt, but failing to tell the jury it could rely on
the evidence to acquit. In Cool, the defense relied heavily on the testimony of an
accomplice, who admitted his own guilt and insisted the defendant had no culpability.
The trial court told the jury the accomplice’s testimony should be viewed with suspicion,
but it could be considered if the jury was “‘convinced it is true beyond a reasonable
doubt.”” (Id. at p. 102.) The trial court further instructed the jury that the accomplice’s
testimony, if believed, could “support your verdict of guilty.” (Id. at p. 103, fn. 4.)

The United States Supreme Court found the accomplice instruction deficient in
two respects. First, it “place[d] an improper burden on the defense” to prove the
accomplice’s testimony was true beyond a reasonable doubt. (Cool v. United States,

supra, 409 U.S. at p. 103.) Second, it was “fundamentally unfair in that it told the jury
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that it could convict solely on the basis of accomplice testimony without telling it that it
could acquit on this basis.” (Id. at p. 103, fn. 4.)

Defendant argues the instructions here, like Cool, were unfair because they told
the jury his postcrime conduct could be used to convict without also telling the jury, in
accordance with his theory, that his postcrime conduct could be used to acquit. He
claims because he argued there was evidence of his cooperation with the police—in
agreeing to be interviewed and subsequently providing information regarding where the
officers could find a stash of marijuana—the court should have also instructed the jury
this evidence could have been used to support a finding of acquittal. We disagree.

The instructions did not inform the jury all of defendant’s postcrime conduct could
be considered only to support a finding of guilt. Rather, the above instructions, by their
terms, applied only to statements the jury found were false or misleading, or to evidence
defendant tried to obtain false testimony or create false evidence. Thus, the instructions
simply informed the jury that certain types of conduct may demonstrate an awareness of
defendant’s guilt and precludes the jury from determining guilt based solely on that
evidence. As such, “the instruction is favorable to the defense, because it precludes a
jury from convicting a defendant based solely upon his or her dishonest statements
relating to the crimes.” (People v. Page (2008) 44 Cal.4th 1, 51.) The express terms of
the instructions require the jury to first determine whether the conduct occurred. If the
jury concludes the evidence demonstrates cooperation and truthful statements, the jury
has no reason to apply the instructions at all.

Furthermore, unlike the instruction in Cool, the instructions here told the jury it
could not use evidence of a false statement as the sole evidence to convict. As our
Supreme Court has explained, the consciousness of guilt instruction “made clear to the
jury that certain types of deceptive or evasive behavior on a defendant’s part could
indicate consciousness of guilt, while also clarifying that such activity was not of itself

sufficient to prove a defendant’s guilt, and allowing the jury to determine the weight and
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significance assigned to such behavior. The cautionary nature of the instructions benefits
the defense, admonishing the jury to circumspection regarding evidence that might
otherwise be considered decisively inculpatory. [Citations.] We therefore conclude that
these consciousness-of-guilt instructions did not improperly endorse the prosecution’s
theory or lessen its burden of proof.” (People v. Jackson (1996) 13 Cal.4th 1164, 1224.)
Additionally, the above instructions expressly informed the jury that the “meaning and
importance” of the evidence was for it to decide. Therefore, the instructions did not
prevent the jury from considering other conduct as evidence of his innocence.

Moreover, similar instructions have been upheld by our Supreme Court on
numerous occasions. (See, e.g., People v. Kelly (1992) 1 Cal.4th 495, 531-532
[consciousness of guilt instruction is not improper pinpoint instruction]; People v. Arias
(1996) 13 Cal.4th 92, 142 [same]; People v. Crandell (1988) 46 Cal.3d 833, 870-871,
overruled on other grounds in People v. Crayton (2002) 28 Cal.4th 346, 364-365
[consciousness of guilt instruction does not violate due process by allowing jurors to
draw impermissible inferences]; People v. Jackson, supra, 13 Cal.4th at p. 1224
[consciousness of guilt instructions do “not improperly endorse the prosecution’s theory
or lessen its burden of proof”’]; People v. Famalaro (2011) 52 Cal.4th 1, 35
[consciousness of guilt instruction did not violate federal constitutional rights to due
process, a fair jury trial, nor a reliable jury determination of guilt]; People v. Jurado
(2006) 38 Cal.4th 72, 125 [consciousness of guilt instructions were not impermissibly
argumentative, did not permit jury to draw irrational inferences, and were not potentially
misleading].) We find no error in providing the jury with the above instructions.

IV. There Was No Cumulative Prejudice
Defendant asserts the combined effect of the above errors denied him a fair trial.

As we have found no error, there is no cumulative prejudice to consider.
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V. The Evidence Was Sufficient to Support the Special Circumstance Finding

Defendant contends the evidence was insufficient to support the felony-murder
special-circumstance finding. Specifically, he argues the evidence failed to establish he
was a major participant in the crimes and acted with a reckless indifference for human
life. We disagree.

When a defendant challenges the sufficiency of the “evidence to support the
judgment, our review is circumscribed. [Citation.] We review the whole record most
favorably to the judgment to determine whether there is substantial evidence—that is,
evidence that is reasonable, credible, and of solid value—from which a reasonable trier of
fact could have made the requisite finding under the governing standard of proof.” (In re

Jerry M. (1997) 59 Cal.App.4th 289, 298.) Further, we review

“the evidence in the light most favorable to the prosecution, [asking
whether] any rational trier of fact could have found the essential elements
of the crime beyond a reasonable doubt. [Citation.] This familiar standard
gives full play to the responsibility of the trier of fact fairly to resolve
conflicts in the testimony, to weigh the evidence, and to draw reasonable
inferences from basic facts to ultimate facts. Once a defendant has been
found guilty of the crime charged, the factfinder’s role as weigher of the
evidence is preserved through a legal conclusion that upon judicial review
all of the evidence is to be considered in the light most favorable to the
prosecution.” (Jackson v. Virginia (1979) 443 U.S. 307, 319.)

“Before a judgment of conviction can be set aside for insufficiency of the evidence to
support the trier of fact’s verdict, it must clearly appear that upon no hypothesis whatever
is there sufficient evidence to support it.” (People v. Rehmeyer (1993) 19 Cal.App.4th
1758, 1765.)

“Whether the evidence presented at trial is direct or circumstantial, ... the relevant
inquiry on appeal remains whether any reasonable trier of fact could have found the
defendant guilty beyond a reasonable doubt. [Citations]” (People v. Towler (1982) 31
Cal.3d 105, 118-119.)

““Although it is the duty of the jury to acquit a defendant if it finds that
circumstantial evidence is susceptible of two interpretations, one of which

35.



suggests guilt and the other innocence [citations], it is the jury, not the
appellate court which must be convinced of the defendant’s guilt beyond a
reasonable doubt. ““‘If the circumstances reasonably justify the trier of
fact’s findings, the opinion of the reviewing court that the circumstances
might also reasonably be reconciled with a contrary finding does not
warrant a reversal of the judgment.”” [Citations.]’ [Citation.]
““Circumstantial evidence may be sufficient to connect a defendant with the
crime and to prove his guilt beyond a reasonable doubt.”” [Citations.]”
(People v. Stanley, supra, 10 Cal.4th at pp. 792-793.)

“In order to support a finding of special circumstances murder, based on murder
committed in the course of [a felony], against an aider and abettor who is not the actual
Killer, the prosecution must show that the aider and abettor had intent to kill or acted with
reckless indifference to human life while acting as a major participant in the underlying
felony. (8 190.2, subds. (c), (d).)” (People v. Proby (1998) 60 Cal.App.4th 922, 927.)
At trial, the prosecution conceded defendant was not the actual killer and proceeded on a
theory of aiding and abetting first degree felony murder. Thus, the jury was required to
find defendant either harbored the intent to kill or he was a major participant in the crime
and acted with a reckless indifference to human life.

The level of participation required to be a “major participant” was discussed by
the Third Appellate District in People v. Proby, supra, 60 Cal.App.4th 922. The court
explained the common meaning of the term “major” includes “‘notable or conspicuous in
effect or scope’ and ‘one of the larger or more important members or units of a kind or
group.”” (ld. at p. 931.) Furthermore, the court explained the “term ‘reckless
indifference to human life’ means ‘subjective awareness of the grave risk to human life
created by his or her participation in the underlying felony.”” (Id. at p. 928.)

In People v. Hodgson (2003) 111 Cal.App.4th 566, the court found a defendant’s
action of holding open a garage door, which facilitated his cohort’s escape after the
cohort robbed, shot and killed a woman in a parking garage, constituted major
participation in the crime. In reaching that conclusion, the court relied in part upon the

fact there were only two individuals involved in the crime. The crime was not
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“committed by a large gang or a group of several accomplices. Instead only two
individuals were involved. Thus, [the defendant]’s role was more ‘notable and
conspicuous’—and also more essential—than if the shooter had been assisted by a coterie
of confederates.” (ld. at pp. 579-580.) Although there were several people involved in
the plot to kidnap and in the actual kidnapping of the victim, it is significant that
defendant was one of only three who were present at the scene where the fatal wound was
inflicted. The other two individuals present, VValencia and Ortega, each played a part in
inflicting the injury. Although defendant did not inflict the actual injury, his actions in
allowing his vehicle to be used to transport the victim to the field where she was set on
fire, his presence at the scene, his admission to Esparza that he assisted in removing the
victim from the trunk, and the fact he left the scene with the others, again, in his vehicle,
after the victim was set ablaze, lead to the conclusion defendant’s participation was
“notable and conspicuous.”

The case is similar to People v. Smith (2005) 135 Cal.App.4th 914, overruled on
other grounds in People v. Garcia (2008) 168 Cal.App.4th 261, 291. In Smith, three men
were involved in the attempted robbery and murder of the victim. The evidence
established the men went to the victim’s apartment to rob her. Smith entered the room
while Taffolla remained outside as a lookout. The evidence was unclear as to whether
the third man, Felix, also entered the room with Smith or only served as a getaway driver.
The victim was badly beaten, stabbed 27 times, and had her head smashed through a wall.
Taffolla was convicted of first degree murder as well as the felony-murder special
circumstance. He argued the evidence was insufficient to support the special
circumstance finding. (ld. at pp. 919-920.) In rejecting the argument, the Smith court
noted that even if Taffolla remained outside during the attack as a lookout, “[t]he jury
could have found beyond a reasonable doubt that Taffolla’s contributions were ‘notable
and conspicuous’ because he was one of only three perpetrators, and served as the only

lookout to an attempted robbery occurring in an occupied motel complex.” (Id. at p.
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928.) Likewise here, defendant’s assistance in allowing the others to use his car to
transport the victim to the scene, his presence during the planning stages of what to do
with the kidnapped victim, his assistance in removing the victim from the trunk, and his
presence at the scene of the murder watching the two actual perpetrators commit the fatal
act qualifies as major participation.

Viewing the facts in the light most favorable to the judgment, as we must, it was
reasonable for the jury to infer defendant was a major participant in the charged crimes.
It was defendant who initially transported the victim and the marijuana, and it was
defendant who was owed at least a portion of the proceeds. The prosecution’s theory was
that the missing marijuana either belonged to defendant or he was responsible for the
drugs to the owner. The evidence supported this theory as defendant admitted he
transported the victim and the drugs to a house, the victim owed him money for the
proceeds, and he told Esparza he was proving he was not involved in the disappearance
of the drugs. Indeed, after defendant dropped off the victim at the house where she was
apparently going to sell the drugs, he asked her where the money was and she told him
she would pay him later. Once realizing the victim had not provided the money, Reyes
was contacted and indicated he knew of someone who could do them a favor. The jury
could infer that due to defendant’s connection to the drugs, either he contacted Reyes,
whom he admitted knowing, or he informed Ortega about the missing drugs and money
that, in turn, set the whole ordeal in motion.

Furthermore, it is significant defendant’s vehicle was used to abduct the victim,
although, admittedly, defendant was not present for the actual kidnapping. While
defendant denied knowing what his car would be used for when he spoke to the police,
defendant admitted to Esparza that he loaned the others his car to prove he was not
responsible for the missing drugs. From this evidence, the jury was entitled to infer

defendant loaned his car to the others knowing the victim would be kidnapped.
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Moreover, the evidence established defendant continued to allow his car to be
used throughout the course of the kidnapping once he joined the others. He was also
present at each subsequent significant step: the transporting of the victim to a field for
interrogation, the planning stages regarding what to do with her after her interrogation
where it became clear she would be killed, the transporting of her to the field where she
was burned, and during the fatal act itself. Notably, according to Vazquez, defendant,
Ortega, and Vazquez continued their discussion after the others had left the group when
Valencia was holding the gasoline-filled bottle. Although defendant did not take part in
the actual fatal act, his presence during each of these critical phases, where he never
expressed an objection to the plan, never left the others or discontinued his permission to
use his car, and where he left the scene with the perpetrators after the victim was burned
rather than stay and render her aid, all demonstrate his participation was “‘notable or
conspicuous in effect or scope.”” (People v. Proby, supra, 60 Cal.App.4th at pp. 933-
934.)

Defendant compares this case to Tison v. Arizona (1987) 481 U.S. 137, arguing
the perpetrator’s actions there were more involved and further arguing his actions were
therefore insufficient. In Tison, the Supreme Court addressed whether a defendant who
participated in events that led to several murders but who neither harbored the intent to
kill nor inflicted the fatal wounds could constitutionally be subjected to the death penalty.
(Id. at p. 138.) The court held that “major participation in the felony committed,
combined with reckless indifference to human life, is sufficient to satisfy” the culpability
requirement necessary to impose the death penalty. (Id. at p. 158.)

In reaching this conclusion, the court analyzed the defendants’ actions and
explained their behavior exhibited a high level of participation, thus satisfying the first
prong of the death penalty eligibility. The defendants along with several relatives had
engaged in a plan to help their father, who was serving a life sentence for killing a guard

in the course of an escape, escape from prison. The plan included assisting their father’s
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cellmate, also a convicted murderer, escape as well. The defendants assembled a mass of
weapons that they smuggled into the prison and used to effect the escape. While on the
run, their car became disabled with a flat tire and one of the defendants stood by the car
to flag down a passing motorist while the other armed men lay in wait. The victims
stopped to assist and were confronted by the armed men. The victims were forced into
the vehicle and the defendants along with the armed men drove them into the desert. At
one point, the defendants’ father had the victims exit the vehicle and assemble in front of
the headlights. The victims pleaded for their lives, asking to just be left in the desert with
some water. As the defendants retrieved a jug of water, their father and his cellmate
brutally murdered the victims. Both of the defendants stated they were surprised when
they heard the shots, but they both left with the others, leaving the victims in the desert.
(Tison v. Arizona, supra, 481 U.S. at pp. 139-141.)

Comparing the facts of this case to Tison, as well as several cases from other
jurisdictions, defendant argues the facts here are insufficient to support a finding he was a
major participant in the crime. The analogy is inapt, however, as nothing in Tison or the
other cases cited by defendant indicate the defendants’ actions there constituted a
minimum threshold for major participation. While Tison did discuss a hypothetical
nonmajor participant, who sat in a car away from the actual scene of the murder, acting as
the getaway driver to a robbery, defendant’s actions far exceeded those of the
hypothetical defendant. Defendant, who had a monetary stake in the missing drugs, was
present at each planning stage, allowed his car to be used throughout the ordeal, assisted
in the victim’s removal from the car, and stood by and watched as two of his cohorts set
the victim on fire, as if standing by to make sure the plan was carried through, then left
with the perpetrators rather than stay and help the victim. Under these circumstances,
defendant’s participation could not be considered anything other than major.

Likewise, the evidence was sufficient to demonstrate defendant’s reckless

indifference to human life. The “culpable mental state of ‘reckless indifference to life’ is
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one in which the defendant ‘knowingly engag[es] in criminal activities known to carry a
grave risk of death’....” (People v. Estrada (1995) 11 Cal.4th 568, 577, quoting Tison v.
Arizona, supra, 481 U.S. at p. 157.) There can be no doubt defendant acted with such
indifference here. By his own admission, he suspected the discussion between Reyes and
Ortega regarding the victim could mean they would Kkill her. Defendant was aware the
victim had been kidnapped and was in the trunk of his car. He saw she had been bound
and had her face covered. He was present when she was interrogated regarding the
location of the marijuana. As defendant had initially transported the victim with the
marijuana, and admitted the victim had not paid him from the proceeds of the sale of the
drugs, he knew the money was not accounted for. He observed her in the trunk of his car
while she was questioned about the marijuana and remained present as the men discussed
what to do with her. He was likewise present when Valencia stated he “kn[e]w what to
do” and obtained a bottle filled with gasoline. Knowing the victim had been kidnapped,
that she had failed to pay for the drugs, and that VValencia had obtained a bottle filled with
gasoline immediately after discussing what to do with the victim, one could infer
defendant in fact knew the victim would be killed or, at the very least, badly burned. By
accompanying the others, while the victim was in the trunk of his car, to the field where
he assisted in her removal from the vehicle and where the victim was set on fire, and
further leaving with the others as the victim burned without attempting to render her aid
or seek help, defendant acted with reckless indifference to life. Therefore, the evidence
was sufficient to support the special circumstance finding.
VI.  The Special Circumstance Instructions Were Not Conflicting

Defendant argues the instructions as provided to the jury were conflicting
regarding the mental state required to support the special circumstance. As defendant
correctly notes, a person who aids and abets in a felony resulting in the victim’s death,
but who is not the actual killer, may be convicted of a felony-murder special

circumstance only if it is also proven the person was a major participant in the crime and
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acted with reckless indifference to human life. (8§ 190.2, subd. (d); People v. Mil (2012)
53 Cal.4th 400, 408-409; People v. Estrada, supra, 11 Cal.4th at p. 575; see Tison v.
Arizona, supra, 481 U.S. at p. 158.) Defendant contends the instructions as given in this
case allowed the jury to convict him of the special circumstance without finding either he
intended to kill the victim or acted as a major participant with reckless indifference to

life. We disagree.

““It is well established in California that the correctness of jury
instructions is to be determined from the entire charge of the court, not
from a consideration of parts of an instruction or from a particular
instruction. [Citations.] “[T]he fact that the necessary elements of a jury
charge are to be found in two instructions rather than in one instruction
does not, in itself, make the charge prejudicial.” [Citation.] “The absence
of an essential element in one instruction may be supplied by another or
cured in light of the instructions as a whole.” [Citation.]’ [Citation.]”
(People v. Bolin (1998) 18 Cal.4th 297, 328.)

“It is fundamental that jurors are presumed to be intelligent and capable of
understanding and applying the court’s instructions. [Citation.]” (People v. Gonzales
(2011) 51 Cal.4th 894, 940.) “In reviewing the purportedly erroneous instructions, ‘we
inquire “whether there is a reasonable likelihood that the jury has applied the challenged
instruction in a way” that violates the Constitution.” [Citations.] In conducting this
inquiry, we are mindful that ““a single instruction to a jury may not be judged in artificial
isolation, but must be viewed in the context of the overall charge.”” [Citations.]”
(People v. Frye (1998) 18 Cal.4th 894, 957, disapproved on other grounds in People v.
Doolin (2009) 45 Cal.4th 390, 421, fn. 22.)

We consider the instructions as a whole, the jury’s findings, and the closing
arguments of counsel. (People v. Cain (1995) 10 Cal.4th 1, 35-36, disapproved on other
grounds in People v. Moon (2005) 37 Cal.4th 1, 17; People v. Eid (2010) 187
Cal.App.4th 859, 883.) We will find error only if it is reasonably likely the instructions
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as a whole caused the jury to misunderstand the applicable law. (Estelle v. McGuire
(1991) 502 U.S. 62, 74; People v. Kelly (1992) 1 Cal.4th 495, 525-527.)6

The trial court initially instructed the jury with CALCRIM No. 540B regarding the
elements of felony murder where the defendant aided and abetted a felony and a
coparticipant committed the fatal act. In addition to listing the elements of the offense,
the instructions specifically informed the jury to refer to other instructions in determining
whether defendant aided and abetted a felony.

The jury was instructed with CALCRIM No. 730 as follows:

“The defendant is charged with the special circumstance of murder
committed while engaged in the commission of Kidnapping.

“To prove that this special circumstance is true, the People must
prove that:

“1. The defendant committed or aided and abetted another person to
commit Kidnapping;

“2. The defendant intended to commit Kidnapping or intended to
aid and abet the perpetrator to commit Kidnapping;

“3. If the defendant did not personally commit Kidnapping, then a
perpetrator, whom the defendant was aiding and abetting before or during
the killing, personally committed Kidnapping;

“4. The defendant did an act that caused the death of another
person;

5The People assert that any claim of instructional error was forfeited in this case due to
defendant’s failure to object. “‘[A] party may not complain on appeal that an instruction correct
in law and responsive to the evidence was too general or incomplete unless the party has
requested appropriate clarifying or amplifying language’” (People v. Hudson (2006) 38 Cal.4th
1002, 1012.) However, defendant does not argue the instructions were simply incomplete, he
claims they were in conflict with each other. Thus, defendant is challenging an instructional
error affecting his substantial rights, which may be reviewed on appeal despite the absence of an
objection. (8 1259; People v. Prieto (2003) 30 Cal.4th 226, 247; People v. Smithey (1999) 20
Cal.4th 936, 976, fn. 7.) Furthermore, a determination of “‘whether claimed instructional error
affected the substantial rights of the defendant necessarily requires an examination of the merits
of the claim.”” (People v. Lawrence (2009) 177 Cal.App.4th 547, 553, fn. 11.) Thus, we will
address defendant’s claim on the merits.

43.



“5. The act causing the death and the kidnapping were part of one
continuous transaction;

“AND

“6. There was a logical connection between the act causing the
death and the kidnapping. The connection between the fatal act and the
kidnapping must involve more than just their occurrence at the same time
and place.

“To decide whether the defendant committed Kidnapping, please
refer to the separate instructions that | have given you on that crime. You
must apply those instructions when you decide whether the People have
proved first degree murder under a theory of felony murder.

“To decide whether the defendant aided and abetted a crime, please
refer to the separate instructions | have given you on aiding and abetting.

“In addition, in order for this special circumstance to be true, the
People must prove that the defendant intended to commit Kidnapping
independent of the killing. If you find that the defendant only intended to
commit murder and the commission of Kidnapping was merely a part of or
incidental to the commission of that murder, then the special circumstance
has not been proved.

“The defendant must have intended to commit or aided and abetted
the felony of kidnapping before or at the time of the act causing the death.”

In addition, the court instructed the jury pursuant to CALCRIM No. 703 as

follows:

“If you decide that the defendant is guilty of first degree murder but
was not the actual Killer, then, when you consider the special circumstance
of Murder in the commission of kidnapping, you must also decide whether
the defendant acted either with intent to kill or with reckless indifference to
human life.

“In order to prove the special circumstances for a defendant who is
not the actual killer but who is guilty of first degree murder as an aider and
abettor, the People must prove either that the defendant intended to kill, or
the People must prove all of the following:

“1. The defendant’s participation in the crime began before or
during the killing;
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“2. The defendant was a major participant in the crime;
“AND

“3. When the defendant participated in the crime, he acted with
reckless indifference to human life.” (Italics added)

Defendant contends these instructions, given in combination, provided the jury
with conflicting information. Namely, he argues, CALCRIM No. 730 allowed the jury to
convict without a finding of intent to kill or acting as a major participant acting with a
reckless indifference for life, while CALCRIM No. 703 required such a finding. Thus, he
argued, it was possible for the jury to convict defendant of the special circumstance under
the theory he was not the actual killer without making the requisite findings regarding his
intent. We disagree with defendant’s analysis.

Defendant reads the instructions as conflicting with each other; however
considering the instructions as a whole, as we must, we conclude the instructions actually
supplement each other. The jury was instructed with CALCRIM No. 540B regarding
felony murder under an aiding and abetting theory where a coparticipant committed the
actual killing, and CALCRIM No. 730 regarding the elements of the felony-murder
special circumstance. Both instructions referred the jurors to other instructions on aiding
and abetting. In CALCRIM No. 703 the jurors were further instructed of additional
elements necessary to find the special circumstance true if they determined defendant was
not the actual killer but rather was guilty of first degree murder on an aiding and abetting
theory. Indeed, the plain language of CALCRIM No. 703 itself demonstrates the jury is

to make additional, not separate, findings. The instruction begins by stating that:

“If you decide that the defendant is guilty of first degree murder but
was not the actual killer, then, when you consider the special circumstance
of Murder in the commission of kidnapping, you must also decide whether
the defendant acted either with intent to kill or with reckless indifference to
human life.
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“In order to prove the special circumstances for a defendant who is
not the actual killer but who is guilty of first degree murder as an aider and
abettor, the People must prove ....” (ltalics added.)

The introductory paragraph explained the instruction was to be considered in conjunction
with other instructions on the special circumstance. It was applicable if the jury
determined defendant was not the actual killer and instead acted as an aider and abettor.
Upon making that finding, the instruction required an additional finding regarding
defendant’s intent. The instruction itself in no way conflicts with CALCRIM No. 730.
Reading the two instructions together, we find it was not reasonably likely the
instructions as a whole would have misled the jury and allowed it to find defendant guilty
of the special circumstance without also finding he was a major participant in the crime
and acted with a reckless disregard for life.

Moreover, the prosecutor further clarified the jury must consider defendant’s
intent to find the special circumstance true if it determined defendant was not the actual
Killer. In explaining the special circumstance, the prosecutor first discussed the elements
of the special circumstance listed in CALCRIM No. 730. He focused specifically on the
definition of one continuous transaction and evidence that established the elements had

been met. After discussing those elements, the prosecutor stated as follows:

“There’s one last requirement to find the special circumstance true,
and these are also regarding—if the defendant was not the actual Killer, you
must find, one, the defendant’s participation in the kidnap began before the
killing. Yes. His participation in the kidnapping started when he made the
call to Urbano Ortega and said, ‘My weed got ripped off.” And his
participation in this kidnapping went all the way through to the very end
when he was present when she was burned. The defendant was a major
participant—I just spoke about that—from start to finish. But for the
defendant trying to use [the victim] to sell his marijuana and her ripping
him off, none of this wouldn’t [sic] happen. He is what put all of this in
motion, and he was a major participant, therefore.

“When the defendant participated in the kidnap, he acted with
reckless indifference to human life. And reckless indifference to human
life means criminal activity that means a grave risk of death. [{] That’s for
you to decide....”
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Thus, the prosecutor specifically explained the additional intent requirement of the
special circumstance if the jury found defendant was not the actual killer. Contrary to
defendant’s assertion otherwise, the prosecutor never argued the jury could find the
special circumstance true merely because defendant “intended to aid in the kidnap.”
Rather, this reference was made as the prosecutor discussed the elements of the special
circumstance. Nothing in the argument can be construed as an assertion that defendant’s
intent to aid in the kidnap was sufficient by itself to support the allegation.

We presume the ““““jurors are intelligent persons and capable of understanding and
correlating all jury instructions which are given.””” (People v. Martin (2000) 78
Cal.App.4th 1107, 1111.) Reviewing the instructions as a whole as well as the arguments
of counsel, we conclude there is no reasonable likelihood the jury interpreted the
instructions as allowing it to find the special circumstance true without also finding the
necessary intent. Therefore, we find no error.

VIl. The Motive Instruction Did Not Lessen the Prosecution’s Burden of Proof

Defendant contends the trial court lowered the prosecution’s burden of proof by
instructing the jury the prosecutor need not prove motive in the crime of kidnapping for
the purpose of extortion. He claims that as applied to this case, the motive for the
kidnapping was the same as the intent. Therefore, the instruction informing the jury that
the prosecution need not prove defendant’s motive for committing the offense removed
an element from the jury’s consideration. We disagree.

As defendant recognizes, our Supreme Court has explained motive and intent are
not one and the same. In People v. Hillhouse (2002) 27 Cal.4th 469, 503-504, the court
explained “although malice and certain intents and purposes are elements of the crimes,
as the court correctly instructed the jury, motive is not an element. ‘Motive, intent and
malice—contrary to appellant’s assumption—are separate and disparate mental states.

The words are not synonyms. Their separate definitions were accurate and appropriate.’
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[Citation.] Motive describes the reason a person chooses to commit a crime. The reason,
however, is different from a required mental state such as intent or malice.”

Hillhouse specifically addressed the propriety of giving a motive instruction where
the defendant was charged under section 209 with kidnapping to commit robbery. The
court found that motive was not an element of kidnapping to commit robbery. This is
because committing kidnapping for the purpose of robbery is the same as committing
kidnapping with the intent to steal. While “malice and intent or purpose to steal were
elements of the offenses, motive was not.” (People v. Hillhouse, supra, 27 Cal.4th at p.
504.)

Likewise here, kidnapping to commit extortion is the same as kidnapping with the
intent to take something of value from the victim. (People v. Greenberger (1997) 58
Cal.App.4th 298, 374 [intent to extort is necessary element of aggravated kidnapping];
People v. Martinez (1984) 150 Cal.App.3d 579, 588, disapproved on other grounds by
People v. Hayes (1990) 52 Cal.3d 577, 628, fn. 10 [intent to extort something of value
with respect to aggravated kidnapping].) While the intent to take something of value was
an element of the crime of kidnapping for extortion, defendant’s motive in doing so was
not.

In People v. Fuentes (2009) 171 Cal.App.4th 1133, we rejected a similar
argument. There, the defendant was charged with active gang participation as well as a
gang enhancement and special circumstance. Regarding the substantive offense, the jury
was instructed it must find, among other elements, that the defendant “willfully
assisted[,] further[ed or] promoted felonious criminal conduct by members of the gang.””
(Id. at p. 1139.) The defendant argued this instruction conflicted with the standard
motive instruction that was also read to the jury. We rejected the argument, explaining
the instructions informed the jury that the prosecution was required to prove the
defendant “intended to further gang activity but need not show what motivated his wish

to do so.” (ld. at pp. 1139-1140.)
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We further explained that if the defendant’s

“argument has a superficial attractiveness, it is because of the
commonsense concept of a motive. Any reason for doing something can
rightly be called a motive in common language, including—but not limited
to—reasons that stand behind other reasons. For example, we could say
that when A shot B, A was motivated by a wish to kill B, which in turn was
motivated by a desire to receive an inheritance, which in turn was
motivated by a plan to pay off a debt, which in turn was motivated by a
plan to avoid the wrath of a creditor. That is why there is some plausibility
in saying the intent to further gang activity is a motive for committing a
murder: A wish to Kill the victim was a reason for the shooting, and a wish
to further gang activity stood behind that reason. The jury instructions
given here, however, were well adapted to cope with the situation. By
listing the various ‘intents’ the prosecution was required to prove (the intent
to kill, the intent to further gang activity), while also saying the prosecution
did not have to prove a motive, the instructions told the jury where to cut
off the chain of reasons. This was done without saying anything that would
confuse a reasonable juror.” (People v. Fuentes, supra, 171 Cal.App.4th at
p. 1140.)

Likewise here, the instructions did not confuse the jury. The jury was told that in
order to find defendant guilty of aggravated kidnapping, it must find he acted with a
certain intent, namely to “get money or something valuable.” However, the jury was not
required to find what motivated defendant to commit the kidnapping for extortion
(namely, it need not determine why it was that defendant intended to extort or get
something of value from the victim). This distinction did not provide a fine line between
motive and intent, but rather explained to the jury where “to cut off the chain of reasons.”
(People v. Fuentes, supra, 171 Cal.App.4th at p. 1140.)

Defendant cites several cases involving financial-gain special circumstances,
noting the Supreme Court has recognized “that where an intent element requires the jury
to find the reason a defendant performs an act, intent and motive are one and the same.”
However, nothing in the cases cited undercuts the reasoning set forth by the Supreme

Court in People v. Hillhouse. Rather, the cited cases either discussed the sufficiency of
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the evidence of the financial-gain special circumstance without any discussion regarding
the interplay between motive and intent,” or the cases summarily rejected the argument
due to the inapplicability of a motive instruction to a special circumstance.8 People v.
Hillhouse, however, directly discussed whether providing the jury with a motive
instruction in an aggravated kidnapping case lessened the prosecution’s burden of proof
regarding the substantive crime. As our Supreme Court has rejected this argument,

defendant’s claim must fail.

DISPOSITION

The judgment is affirmed

PENA, J.
WE CONCUR;

POOCHIGIAN, Acting P.J.

FRANSON, J.

"People Carasi (2008) 44 Cal.4th 1263, 1308-1309 (without discussing motive
instruction, Supreme Court held § 190.2, subd. (a)(1) applied to murder motivated by financial
gain and such gain need not be sole or main motive for murder); People v. Staten (2000) 24
Cal.4th 434, 461 (without mentioning motive instruction, Supreme Court held financial-gain
special circumstance focused on defendant’s intent at time murder was committed).

8People v. Riggs (2008) 44 Cal.4th 248, 314 (construing predecessor CALJIC instruction
on motive and rejecting claim it lessened prosecution’s burden of proof on the robbery-murder
special-circumstance allegation); People v. Crew (2003) 31 Cal.4th 822, 852 (Supreme Court
held no likelihood jury would have applied former CALJIC No. 2.51 [motive] to financial-gain
special-circumstance allegation); People v. Noguera (1992) 4 Cal.4th 599, 637 (Supreme Court
rejected claim that former CALJIC No. 2.51 permitted jury to dispense with proof of financial
gain for purposes of finding special-circumstance allegation true); People v. Edelbacher (1989)
47 Cal.3d 983, 1027 (Supreme Court held reasonable jurors would have understood former
CALJIC No. 2.51 referred to substantive offense only and not to any special-circumstance
allegation, including financial-gain allegation), disapproved on other grounds in People v. Loyd
(2002) 27 Cal.4th 997, 1007, fn. 12.
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